sJC case 37, (1970)

SEPARATE OPINION OQF FREDERICK DIETZ

The defendants were guilty of violating the campus disruption
policy when they stayed in the council meeting after being reguested
to leave by the meeting chairman, President Pitzer. The petition-
ing process requesting that they be allowed to stay had occurred,
and their request had already been denied at the time when President
‘Pitzer asked them to depart.

We are not passing on the wisdom of President Pitzer's decision
not tc immediately allow theuninvited students to elaborately air
their views, or on the fairness of the procedures used in the
Academic Council. However, one views the wisdom of the decision to
summarily exclude the students from the Academic Council, the
‘Council has that right just as other campus groups have the right
to restrict participation in their meetings and to control their
own agendas. There was not a denial of first amendment rights in
: telllng students they would not be allowed to remain.

whatever doubts one may have about whether the defendants
were in vioclation of the disruption policy when they refused to
leave, the defense left uncontroverted President Pitzer's testimony
that no one left the meeting even after he declared there was a
disruption. '

The defendants stressed. that they did not intend to disrupt the
meeting, but the conduct of the group (1) after President Pitzer's
initial request to leave, and (2} after his declaration of a
disruption, undermine the plausability of their profession of intent.
There is no evidence from their conduct that they would have left
had not the state court lnjunctlon been read.

The defendants claim to have believed that a reading of a court
injunction was necessary before they were regquired to leave. This
mistakenly assumes that the campus policy on disruptions is un-
enforceable unless supported by an injunction from a public court.
It is not clear whether the refusal to leave even after being declared
a disruption was a mistake in understanding of the policy or whether
the refusal was motivated by & disregard of any consequences lighter
than possible action in an outside court. But even if one believes
that the defendants sincerely believed that a state court injunction
had to be read before a campus policy could be enforced, such a
mistake of law is not a sufficient defense.



S8JC Case 37 - Alleged Disruption of Academic Council Meeting of April 3 .
Concurring opinion of &.F. Franklin

There is a conflict in this case between the statements of the
defendants and our finding. 1In direct testimony of one defendant and in
several other parts of the testimony before us there ié evidence that the
group planﬁed to leave before ,.. something. They said they did not plan to
disrupt. They said that they would leave when the "document” was read.

The facts show that shortly after Mr. DeYoung completed reading the court
injunction there was silence and Mr., Pitzer acknowledged that most of the
unauthorized people had left. Thus it would appear that this group carefully
planned not to disrupt and left when given a ¢lear charge that they were
doing so, '

‘ The issue, then, is who sets the guide lines of a disruption,
The council musi apply'a rule of reasonableness within the guide lines of the

University function claiming to be disrupted. The noise level required to

disrupt a Chamber Music Concert is entifely different from that required to
disrupt a Basketball game, One of the faculty witnesses asserted that nd
human discourse could possibly disrupt his ciass; other colleagues might
feel differently. 1In the case aﬁ.hand, the University function was a meeting
of the Academic Counéil and the standard must be a reasonable meeting of
that  body. | _ _ _ _

Applying.this standard to the facts before us, I £ind that,
despite their intent not to "disrupt”, these defendants in fact did so
by interruption and noise and by not leaving when asked to do so by the
presiding officer, The regquest to leave is clear and ummistakable; that
those accused remained after this request is equally clear from the
photogfaphic evidence, It might be pdssible that by reasonahle standards of
a meeting of the "Movement” there was no disruption but that is not the
standard here; by reagonable standards of a meeting of the Academic Council
there was a disruption. It started when unauthorized persons prevented
President Pitzer from starting the meeting despite being asked to leave.
It continued until the teaching assistants had finally departed.

Because of the intent of the group not to disrupt and the
fact that they left when the threat was clear to them, the seriousness of

this case is not great. The light penalty is a reflection of this perceptlon.

- MALM

- Gene F, Franklin

June 4, 1970



Bpindon, Came 37,
_ teonard M. Horowitz

Did the defendanie viclate the policy on campus disreuption in Casge
37?7 According to the poliey. it fe z wiolatien “to disrupt the effective
carrying out of s University fumction.” The phrase "effective carxying
out™ really seems superflvous to we, so for me the basie question ig
whether the Acgdemic Council meetling was disvupted. In deciding, I found
nygelf relying on an intuitive feeling asbout the stmesphere of the meeting.
The laughiter, nolse, ridicule, hooting, shoutlng, sud gensral commotion
ware slesr ou the tape. Intuitively., then, the meetlsg did seer to be
dizruptad, e

Apyparentiy, some more formsl proof of disvuption is needed, T think
the most compelling proof would have bees & poll of all suthorized pewsons
ateending the meeting. If these individuals generslly agreed that their
mesting was disrupted, then the disvuption would be unequivecel. From
the tape, it seemed that & significant number of Acadewmlc Counecil members
did conelder the intrusion to be disvuptive. AL one point the President
astated "I will have o declare that there is a digruptlon of the moeting
and that vou are in violation of the University policy on diswuptions,”
and a2t least moderate spplnume followed, Perhaps In the neay Fature, in-
trusions will boecome » standard form of soceptable protest whizh Academia
Covncil members do nobt consider diszuptive. AL tha present, though, I
think the proteeters’® presence was resented,znd to thst extent, the
Academic Council’s vight te & closed mesting was dended.

A few psychologleal comments. Other technical guestions heve been
discugzed by the SJC-~-e.gz., mizunderstandings of the phrase “Academic
Council,” posaible misundeveteondings shout the lsgality of brief, non~
wiolent disvuptions, end so on. The vesults of chepe dlmcugaions will
certainly appesr in other opinions. Thevefore, ¥ thought I would oot
discuss these polnte heve, but lustead, would dirvect wy remarks to a fow
paychological points sbeut the defendants’ behavior during the trial,
From these pointe we wight better sodevgtand thelr intent on April 3xd.

It hag been possible te igern about the defendants by watchiog their
ehavior duzing the trisgl. Durisg the trial they exhibited 3 cartain
amount of hoatdility towards the wiinesses. ‘Thelyr questions wers often
angry. impulsive, and repebilious. Many of their compents were irralsvant,
zad much of their behavier was boistersus, selif-ceotered, snd famatuve,

First-——and this corment is probably the leasty important--the defen-
dants were undey covsiderzble ztress. 42 the prosecuter's case sharpened,
they may have grown dncweasingly anwisuz. One regult of anxliely i3 thas
the person 20is lese watuve. This Immaterlity szened to getl strengthened
and encouraged by a stvong proup feellus within "The Movenent.' The
defendanis often sesmed to ba striving foy each other’s approvel snd ssteanm,
Their leughter wag sometines foroad spd insperepristely hesrty. AL times
- they almost cowpuladvely rildiculed sud lasghed 2t wlteoesees, perhssa o
wiln the group'e opprovel and to we~affivm thelr owm atrong ties to the
ETOUP.



Came 37. 2

A gecond polnt concexus the psycholopy of dndividuals whe pareied-~

pate in extreme movements, im whatever divection. Beplvdieal data have

- shown thet such individusls tend te be rigid in thelr paveeniions. Fov
exanple, conglder ¢me Iuvestigation of individuals of this type: A lime
drgwicg wae shown which depleted eome object A. Then 1n successive
drawirgs, A progressiveliy got transformed ingo B. The luvestigstor de-
temmined the point where the subject begen ealling the drawing B instesnd
of A, Individualas with extreme views gend fo peraist longer in percelving
A, comparad to other vandemly-drawn iodividuslis. They slso tend ro divide
the world wore ghavply into the good and the bad, ths vighz and the wrong.
During the trial, it was cleer that the defendsnis tendad o divide people
in the courtyeom into the good guys and the bad guys, with few lvtermediate
shadeg of gray. This sasme world view muet have influenced theair approach
e the Acadenie Oouncll mesting. Thelr view can stszeely be salled ob-
Jective, so couvrieous delibseasion and o folv-minded exthongs of ideas
do not saem o heve baea the gool on April Sed.

Finally, the defeadante comgisted of a disvroporiionaie muher of
angry, volatile, anti-gecizl individusle. While some of the defendauts
were admivebly mature and ideslistie, there was a dleproportionste number
vhose behevior was striking for ite seneralised and non~directed agrag™
siveness, One defendant procleimed with preetically a velligions fona-
ticlem, "We are onemles of the statai™ "I s 2 revolutionsryi® This

rassive energy seems diffuce, and for them mouy lssues of ilfe seem to
agﬁz projectad onto g dlmenslon of aggressiveness; therefors, s signifi-
cant nvaber of defendants probably spproached the April 3nd meeting with
an aggressive, hwetlle intent., Thelr frase of wmind szals emphasizas the
group ‘s unon-obisetivity, snd its probeble intent to disrupt, Furtheg
more, no rveal evidents seems to exlst fhat the defendents tvied im o
sincare way 0 gel aome srifenlate apokesran {wvited vo che meating.
This neplect further suggests & hostile, disruptive 3nteny Iunstesd of
simpiy an asssrilve act of besie good-wdlid.
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SEPARATE_OPINION OF H. RENTON ROLPH

I find that the'defendants in this case participated in a -
disruption of the Academic Council meeting of April 3, 1970 within
the meaning of the Policy on Campus Disruptions. :

Was There a Disruption?

i

The tape-~recording of the meeting shows that the President
tried togen the meeting, according to his testimony, soon aftex
his arrival. He informed those present that the meeting was a
closed one of the Academic Council. He then asked all those who
were present and uninvited to leave. ' x

- Finding: The uninvited did not comply. In my mind, this acﬁ,
though discourteous, did not mark the beginning of the disruption
because the students, I feel, were waiting for a formal and authori-
tative declaration of disruption. According to testimony, there had
been a meeting on the afternoon of April 3 on what Defense Attorney
Hartog appropriately labelled Agitator's Grass near Tresidder at
which the group decided to attend, but not disrupt, the Council
meeting. We cannot reasoconably require the defendants to have known
the relevant detail of Case 4 (Trustee Luncheon) which specified
the hit~and-run type of disruption. Also, the disruption in this
case is neither active as the one in Case 4 nor passive as a sit~in.
Furthermore, one of the group’s legal advisers on April 3 (their
attorney in this case) refuses to accept both the reasoning of Case 4
and its possible precedential effect on this Council. Instead, I
assume that on April 3 there was a general understanding in the radical
student community that a formal declaration of disruption--not neces-
gsarily, though preferably the reading of the Policy itself--would
mark the beginning of any disruption in this situation to be used by
the University as a basis for prosecution. Those remaining after
this demarcation point in time would be in clear and willful viola-~
tion. N

After the President indicated that unless the students left there
would be a formal disruption and after they did not leave, the dis-
ruption began. Although the students started to leave at the reading
cf the injunction—--which might indicate they were waiting for the
actual reading of some statement of policy--they nevertheless
violated the Policy by not leaving at the time of the President's
request and warning.



SJC-Casé 37 (1970}

pid the Paculty Disrupt By Applauding?

" Defense argued that the faculty applause contributed to
and may have constituted a disruption. While no man can deny the
members of a meeting the right to applaud at their own meeting,
the fact that they chose to do so may have aggravated the situa-
tion. Had silence followed the President's reguest and warning,
the students may have departed at that point, not without a few
catcalls to be sure. The applause invited a student response
and prolonged the, by then, on-going disruption.

The applause also served to distinguish the meetings of
April 3 and May 1l of this year. By their applause the faculty on
April 3 indicated their strong desire not to listen to the students.
On May 1, however, another group of students interrupted the middle
of the Council meeting but the faculty decided to listen to them
on that date. The point here is that the assembled faculty do have
sovereignty in this matter and may express themselves as to their
 preference quite clearly. Because of the May 1 precedent, it would
be reasonabkle for any group of students, to come to fulture Council
meetings in order to petition for a hearing.



SJC Case 37 (1970)
SEPARATE OPINION OF JOHN J. SCHWARTZ_

In 1969 the council held (Case #4) that persons could be
in violation of paragraph one of the campus policy against
disruption without being in violation of paragraph two of
. that policy. Thus, the notification requirements in paragraph
" two did-not always need to be present in order for a violation

- of the poliey to occur. That decision is reaffirmed in the

present case. Thus, when the defendants, knowing their presence

”f_uas unauthorized, remained in the Physics Lecture Hall creating

the disorderly, antagonistic atmosphere after being requested
to leave they "prevented" and "disrupted the effective carrying

" out of a University function," and of an "approved activity.”
- The defendants therefore violated paragraph one of the policy on
- campus disruption.

_ It is also found that the defendants violated paragraph one
and perhaps even two of the policy on campus disruption when they
did not leave after being told by President Pitzer that if they

' did not leave they would be in violation of the University Policy.
against disruption. There is no requirement under paragraph two

- of this policy that the policy be read to the defendants before

- or after they are requested to leave.

On the ‘matter of penalty the prosecution has recommended a
" fine of $i00 plus one year probation and a letter of censure
for first offenders; a fine of $100, suspension for two quarters and &
letter of censure for second offenders; and expulsion for third
offenders. These recommendations are deemed excessive in view of
a) the lack of intent to "disrupt;" b) the misunderstanding that
~ there would be no violation of the disruption policy if the defend-
~ants left immediately following a reading of the policy or the
‘injunction, and c¢) the short duration of the disruption. Accord-
ingly a fine of $25 is recommended for first offenders, $75 for
persons guilty of a second offense, and $150 for persons gullty of
a thlrd ~offense. : : :

" J. J. Schwartz

f;;;;;ﬁg,,



8JC Case No. 37 (1970)
LynnKarowsky -
-= goncur on gullt

~= (issent on penalty

- OPINION

Was there a disruption as defined by the "Campus Policy on

" Disruption" on April 3, 19707 This seemingly simple problem is

a compositeof implicit complex problems: a disruption as percelved.
by whom, under whose standards, and was the declaration reasonable
under those standards? I concur in the finding of a disruption

of the Academic Council meeting-on Aprll 3, 1970 and on the guiltt
of the defendants, but for different reasons than my colleagues,

The outlines of a disruption are set forth in the "Policy
on Campus Disruptions“ issued October 7, 1968, and interpreted
by the S8JC in cases #4 and #13 of 1968. Nowhere in either the
policy 1tself or in the two defining opiniornis 1s there a discussion
of the criterla for a disruption or the standards to be used. .
The declaration is purely discretionary, and therefore dependent
upon the values of the individual orgzanizations or its members.
This case centers around differing standards and differing perceptions
of those standards. '

' Case #4 implicitly discusses the matter of standards when it
“fdiscusses differing types of disruptions and the subsequent need
for notice. Case #4 separates paragraph one and two of the Poliey
- and thus defines two types of disruplions we- (1) the continuing,

"~ on-zoing, or static disruption, and (2) the "hit and run® disruption.
~In the former situation, eg. a sit-in, the event initially may not
be considered a disruption. However, 1t may become a disruption
at the point when it is perceived as a "clear and present dangerV.
The point where such a demonstration becomes a disruption is purely
discretionary by the values of those in control. The original
perception has changed, and notice of the altered status must

now be aiven to the participants.

The “hit and run” situation 1nitially violates the standards
of "the dignity and seriousness® of University activitles
by all concerned, snd, therefore, no notice is required,

Implicit in thls discussion are two sets of standards and
perceptions «- one held by the "disruptors® and one by those being
"disrupted". This case discusses whose values will be germane
to the declaration of a disruption.

" The instant case presents an ambigous sltuation containthg
elements of both a static and & "hit and run® demonstration.
President Piltzer stated in testimony "Just thelr mere presence
was a disruption™ in that an Academic Council meeting will not.
start with unauthorizedé persons present, implying "hit and run";
the President later stated that "thelr presence alone after the
warning was a disruption in itself," indicating an awareness of
8 difference between his and the demonstrators' perceptions.



The basis of the defense, however, focusges directly on this
difference. The defendants also perceive thelr actions differently
from the President. The Presldent testified that even if he did
not declaresd disruption did exist. While the rule may be true,
1t5 inverse may not - if a body congiders itselfl disrupted and its
standards violated, then a disruption does exist for it, regardless
of how percelved by those disrupting. Each body has a right to
establish and alter its own agenda, and conduct itself in a style-
of its own choosing. Individuals have the right to petition an
alteration in that agenda. However, when the petitioners knowingly
violate the standards of accepted actlon and the right of the body
to establish its own agenda, they must Dbe willing to accept the
consequence S. ;

~ The details of the eventare outlined in the general opinion,
I would like to offer my analysis, as gleaned from the testimony and
evidence.. ' '

The protesting group with the defendants included entered
the tank about 4:00 after a meeting in White Plaza where they
publicly decided not to disrupt the meeting, and were notified
at the door that the Academic Councll was a closed meeting for
faculty and University staff only. The defendants entered the
building and occupied the seats while speakers went to the podlum
to notify the faculty already present that they d1d not intend
‘to disrupt the meeting. When President Pitzer entered the tank
he knew unouthorized persons were present, but he did not know of

~ _their explicilt intentions. He was, perhaps, predisposed to belisve

"they were there to disrupt, if necessary, in order that thelr

" demands might be met. As indicated in the transcript, his first

words were to the closed nature of the meeting. The interjectlons
from parts of the unauthorized group were answered by the %"sshs®
from others. As implied on page 5 of the "General Opinion,®

the behavior "appears to have been an effort to petition the
Academic Council to discuss the subject of ROTC on campus at this
meeting...® The students wereasked to leave before being permitted
to present their petition. Surely at this polnt no violation
could be declared, for the President had asked them to leave
without hearing their request - the students hoping to change

his mind by their subsequent discussion. Feeling thwarted in
their legitimate petitioning attempls, the subject of thelr
immediate inguiry was thelr presence rather than their cause,

a5 1s often the case in protests where discussion transfers from
cause to tactles., :

The President's response showed little tolerance by responding
only that the rules were set and other forms were avallable, Honest
requests to alter those rules for the present circumstances were
jgnored. The President continued in a non-substantive manner
not trusly indicating the reasoning behind the "closed meeting®
rule, further thwarting the attenpts of the students to cormunicate.
Now thoroughly frustrated in (1) attempts to bring their issues to .
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" the Counecll floor, snd (2) to understnad the reason for the complete
thwarting of (1), and the reason for their immediate exclusion,

the students reacted in what was considered a "disruption" to the
President's warning and the apparent faculty concurrence.

I concur with the President's subsequent declaration that a
disruption did exist for the Council at that place and time and
With their frame of mind eand values. As stated previously in this
opinion it is the rlght of every body to set its own agenda and
meet infown style. If 2 body feels these rights infringed upon,
it truly is being disrupted - whether it should reasonably feel so
or not,

I am convinced both from the testimony of particlpants end
evidence presented, that the defendants did not, in fact, intend
to disrupt. In thls case, intent is mitigation of guilt, not
grounds; for acquittal. If they were that intent upon not disrupting,
once the warning had been given.({whether or not the declslon was
fair in their perceptions, and whether or not they felt thwarted},
they should have left the meeting. Defendant Jeff Youddé&man
seemed to recognize, unknowingly, the right of the body to use
its own standards when he stated in his opening argument, "If
somecne came to me in my class while I am speaking on American’

" 1¥terature in 1920 and asks me about ROTC, I answer.”

¢ 'qme students should have been especlally perceptive of the
feelings of the Council after explicitly debating and deciding

" “the point prior to entering the tank. Those individuals stating

Ithat they would not have gone in if they thought their actions would
result in a disruption;should have been ageutely awsre, 1f not
paranoic, of the tenor of the meeting.

However, as stated previously, the faculty and President are
not free from blame. At best, it appears that a lack of tolerance
and an over-reaction by both were partly responsible for the
students® actions. We need not speculate too greatly to discover
what would have happened if the President and faculty had responded
differently. The May 1 "interruption® of the Academic Council by
the international students petitioning for the release of Bljay
Sharma provided such an example.  The tension during that week had
been high as well, following the most viclent activities on campus
in its history. The students entered, but silently.(a point to be
discussed subsequently), while the meeting was in progress. They
were immediately asked to leave, bUt one person addressed the
Council and was allowed to speak, perhaps avolding an incldent
similar to this case, Perhaps the faculty learned from their own
mistakes of less than a month before, and understood that 1t is more
expedient to hear the petitioners out rather than thwart their
attempts to speak, ' _

The defendants here ralsed the arguwent of the “political®
nature of this trial., The only distinction the defendants made
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between April 3 and May 1 was the substance of thelr demonds -
April 3 being politlcal in nature and May 3 belng racial. They
felt, perhaps due to thelr own paranoia, the politieal repression

of selective prosecution, the faculty and administration disagreeing
with their views were thus less tolerant of them. Perhaps there

15 an element of validity in their comments, for a group cean hear
what it wants and exclude what it does not want. However, the

- petition process should not be a tréil-by-ordeal procedure -~ if the
petition is successful, the matter is discussed; if the petition
fails, or if the powers that be prevent the petition from being
heard, then the petitioners will be convicted of a disyruption.

There is one other distinctlion, however, which the defendants
" d1d not draw, between April 3 and May 1 ~- the style and manner.

of communication, protest and petition. From the testlmony, tape

"~ and presentation of the defendants at the hearing, the April 3
group seemed raucous, self-righteous, egotistical, . and intolerant
itself. The May 1 group was apparently silent, but determined.,
Perhaps the difference can be typified by the symbols of protest
used -- the foreign students carried a placard, the April 3 group

a papler-mfiche pig‘s head. One style may be acceptdble and compat-
ible with the decorum of the Council and one may offend and disturb
1ts members. One of the witnesses for the defense testified that
defendants' actions at the Academic Council meeting were in no

©iiiyay different from thelr participation in their own meetings. I

feel compelled to repeat that every body has the rizht to set 1its

. own dcceptable decorum; what may be acceptable in a meeting of the

“ “Movement® may not be to the Academlc Council, The intolerance and
"over-reaction” previously ascribed to the President and faculty
may ‘well have been caused by the students' manner of presentation,
and may well be the difference between April 3 and May 1.

" For a group so desperately concerned with persuasion and the
communication of social concepts and ideas, 1t should ook beyond
1ts own paranola, culture-bound vocabulary, and self-gratifying
demonstrationsz. - To influence and persuade they must address each
individual at nis own level and in his own style. The comments in
Professor Horowltz's opinion regarding the defendants' behavior at
the hearing are most pertinent. I suggest the defendants seriously
re-examine the efficacy of their fetish for self-righteous, gelf-
 satisfied and defamatory rhetoric; that they drop the defenses
caused by extreme paranoia, and really address themselves to the
‘true and valuable issues and goals of thelr cause.

I dissent as to penalty, for T feel: (1) a fine is totally
inappropt fate in this case; (2) the defendants’ motivation 1is
highly mitigating: (3) the defendants' intent not to disrupt 1s
mitigating: and (4) the lack of tolerance on the part of the Presi-
dent and the faculty which may have incited this situation, 1is
mitigating.



